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1.  Application of national legal provisions

The Member State authorities and other players comply with applicable national legislation when implementing programmes. This may require them to modify the provisions of the model contract.

(bilateral meeting with a Netherlands delegation, Wednesday 16 May 2006)

2. Extension of contracts

1.  A contract extension may not be agreed between the contracting parties at the request of one of them in accordance with Article 1(2), first subparagraph, of the model contract.

2. Such an extension may be granted by the competent authority in exceptional circumstances such as force majeure, following an examination of the specific case. 

(memo from Unit AGRI-H-1 ref. 009797 of 10 April 2006)

3. Calculation of overheads

Annex II to the current version of the model contract, in the table “Summary budget”, allows the ceiling of 3% or 5% overheads to be calculated from the total expenditure for the measures plus the cost of providing a performance security, the fees of the implementing body and the cost of measuring results.

(meeting of Unit AGRI-D-4, Thursday 17 May 2006)

4. Representativeness of professional and interprofessional organisations

Neither Article 6(1) of Regulation (EC) No 2826/2000, nor Article 7(1) of Regulation (EC) No 1071/2005, nor the guidelines lay down any criteria for the representativeness of professional or interprofessional organisations.  Consequently, this must be assessed by the Member State and verified by the Commission. 

(memo from Unit AGRI-H-1 ref. 017897 of 11 July 2006)

5. Date of conclusion of contract with proposing organisations

Article 11(1), second paragraph, of Commission Regulation (EC) No 1071/2005 states that: “The Member States shall conclude contracts with the selected proposing organisations within 90 calendar days of notification of the Commission decision referred to in Article 8(3).  Beyond that deadline, no contracts may be concluded without prior authorisation from the Commission.”

This means that derogations must remain exceptional and that any decision to authorise a derogation from the stipulated period must, where appropriate, be based on objective and convincing facts.

(reply to a question from the Belgian authorities, letter ref. AGR 028172 of 24 October 2006)

6. Retention of invoices and supporting documents by the Member States

Invoices and other supporting documents relating to expenditure under co-financed programmes must be retained and kept at the Commission’s disposal in accordance with the provisions of Article 9 of Regulation (EC) No 885/2006, i.e. for three years.

They may be kept on paper or in digital form.

(reply to a question from the Belgian authorities by e-mail dated 15 December 2006)

7. Change to the target countries of a programme

The list of target countries is an important part of the description of the programme forwarded by the Member State and scrutinised by the Commission.  Any change to the list would alter the identity of this programme.  As the programme has been approved by a Commission decision, a change cannot be authorised. 

If the measures envisaged in a target country cannot be carried out or are no longer appropriate, this part of the programme is cancelled and the budget is reduced accordingly.

(e-mail to the Netherlands authorities of Tuesday 19 December 2006; similar reply to the Greek authorities)

8. Delay in submitting applications for intermediate payment of contributions from Member States and the European Union

The existing practice in some Member States, according to which applications for intermediate payment of the Community and Member State contributions referred to in Article 13 of Regulation No 1071/2005 and Article 14 of Regulation No 1346/2005 are submitted by the proposing organisations to the Member States towards the end of the annual contract period rather than by the deadlines stipulated in those provisions, is not consistent with Community law.

(consultation of the Agricultural Law Unit through memo ref. AGRI 028555 of 26 October 2006 and reply ref. VI/32621 of 6 December 2006)

9. Authorisation by the Member State to move on to the second annual phase of a contract

This authorisation must be issued in writing before the end of the current annual phase.  It may be refused by the Member State if the required appropriations are not available under the Community budget or in the absence of the progress report which the proposer must submit.  This temporary suspension of the contract does not render it null and void and does not give the contractor the right to cancel the contract.

(consultation of DG AGRI’s Agricultural Law Unit: its reply, memo ref. 016131 of 26 June 2007) 

10. Forfeiture of contract performance security

Referring to the performance security mentioned in Article 10(3) of Regulation (EC) No 94/2002, Article 10(4) states that the primary requirement within the meaning of Article 20 of Regulation (EEC) No 2220/85 is the implementation of the measures covered by the contract.  In accordance with Article 22 of Regulation (EEC) No 2220/85, breaching a primary requirement leads to the forfeiture of the security provided for this purpose, unless compliance was impossible for reasons of force majeure.

(consultation of DG AGRI’s Agricultural Law Unit: its reply, memo ref. 016131 of 26 June 2007) 

11. Promotion of processed meat

The regulations, and more specifically the list of eligible products in Annex I to Regulations (EC) No 1071/2005 and 1346/2005, seen in the light of the Combined Nomenclature published in the Annex to Regulation (EC) No 1549/2006, do not allow Community co-financing of products consisting of processed meat (prepared meat products, pâté, etc.), except where such products are covered by a protected designation.

(letter to the Spanish authorities ref. 022414 of 3 September 2007; letter to the Czech authorities ref. D(2007)002 of 10 January 2007)

To be read in connection with position No 43 on cooked meat production.

12. Application of the euro exchange rate

1.
For programmes managed directly by the competent authority, approved on the basis of Article 9(1) of Regulation (EC) No 3/2008, Member States that have not adopted the euro and that publish an invitation to tender in that currency must, in accordance with Articles 8 and 11 of Commission Regulation (EC) No 1913/2006, calculate promotion expenditure using the exchange rate set by the European Central Bank for the final day for the submission of tenders.  

For expenditure on programme implementation, the rate applicable is the most recent rate set by the European Central Bank prior to the first day of the month in which the expenditure was incurred.  That date is determined in accordance with the provisions of Regulation (EC) No 1913/2006.


2.
For programmes adopted on the basis of Article 6 of Regulation (EC) No 3/2008, the exchange rate applicable to payments between the paying agency, the proposing organisation and the implementing body is determined by the national authorities, in compliance with the provisions that appear in Section D of Annex III of the model contract, i.e. the applicable exchange rate is the penultimate exchange rate set by the European Central Bank prior to the month for which the expenditure incurred is recorded or declared to the Commission in accordance with Article 7(2) of Commission Regulation (EC) No 883/2006.




When a programme is submitted to the Commission, only the budget expressed in euros is taken into account and specified in the decision.  If the programme is approved, in accordance with the contract and more particularly with Section D of Annex III thereof, the two budget tables must appear in the contract.  However, the limit applicable to expenditure is the limit that appears in the budget expressed in euros: the amounts that appear there are specified in the Commission decision and may not be exceeded.

(letter to the Polish authorities No 024803 of 27 September 2007 and e-mails to the United Kingdom authorities of 13 and 15 July 2009)

13. Dissemination of programme evaluation sheets

The possible dissemination of programme evaluation sheets produced by the Commission to persons requesting them is subject to the horizontal provisions on access to documents in Regulation (EC) No 1049/2001.

(position of the Agricultural Law Unit expressed in its memo ref. 028074 of 30 October 2007 in reply to a question raised at a meeting of the Advisory Group on Promotion of Agricultural Products)

14. Application of VAT to total expenditure

According to the provisions of the model contract, the Community’s financial contribution to co-financed promotion programmes does not cover VAT on expenditure incurred.

The proposing organisation, as the final purchaser of promotion services, is liable to VAT in accordance with the provisions of the sixth VAT Directive 77/388/EEC.

(position of the Agricultural Law Unit expressed in its memo ref. 028074 of 30 October 2007 in reply to a question raised at a meeting of the Advisory Group on Promotion of Agricultural Products)

15. Annual declaration of the costs of measurement of results

The deadline of four months for the submission of applications for payment of the balance referred to in Article 14 of Regulation (EC) No 1071/2005 and Article 15 of Regulation (EC) No 1346/2005 applies in particular to costs associated with measuring the results of the activities, as referred to in section C.5 of Annex III to the model contract.  Evaluations must be undertaken annually after each phase.  Concentrating these costs on the final year of a multiannual programme is therefore not permitted. 

(position of the Agricultural Law Unit expressed in its memo ref. 028709 of 8 November 2007 in reply to a question raised by a Member State)

16. Nationality of the authority responsible for public health referred to in the second subparagraph of Article 4(3) of Regulation (EC) No 1071/2005

Information and promotion messages are targeted at consumers in the country where the promotion actions are being carried out.  It is only logical, therefore, that references to the effects on health of consuming the products concerned must be accepted by the national authority responsible for public health in the Member State in which the promotion actions are being carried out.

(position of the Agricultural Law Unit expressed in its memo ref. 032763 of 18 December 2007 in reply to a question raised by a Member State)

17. 10% limit on the variations in expenditure automatically tolerated in respect of each budget item

"Budget item" means the action or section lines set out in the simplified budget table appearing in the programme (section 8 of the application form) and in the contract (Annex II). In addition, Article 4 of the model contract refers to "each detailed item relating to the programme measures".

However, the proposing organisations are obliged to carry out the actions as provided for in the contract and described in the accepted programme. Transfers can be made from one item to another without entailing an amendment only in respect of amounts which are "saved" under the original line and not in respect of actions not carried out. Moreover, such transfers can be made without entailing an amendment only in respect of actions already provided for in the contract (and not in respect of new actions).

(reply given by Unit AGRI-D-4 in an e-mail dated 8 February 2008 to a Member State)

18. References to national and regional trademarks and origins in third-country programmes

18.a) Reference to trademarks

The promotion of a commercial trademark is included in a product’s marketing costs.  On this basis, in order for promotion services not to be considered to be export subsidies within the meaning of Article 9 of the 1994 WTO Agreement on Agriculture, these services must be “widely available”.

The term “widely available” is not defined in the agreement.

It would also be helpful to examine in greater depth the compatibility of aid for promoting private trademarks with Community law.  Any kind of unequal treatment of undertakings has to be avoided.  This type of treatment could arise if the promotion of private trademarks was only available to certain companies (SMEs) and not others (large companies).

18.b) References to national and regional origins 

The Community system for promotion does not encourage the inclusion of an indication of the region or Member State of origin.  This is because of the principle of the common market and non-discrimination of products based on their origin.  However, an indication of the origin of a product could be made as part of an information or promotion measure, if there is a designation recognised under Community rules. 

(position of the Agricultural Law Unit in its memo ref. 014666 of 17 June 2008 in reply to a question raised by the unit in charge of promotion)

19. Promotion of collective trademarks

In order for a collective trademark to be selected to be the subject of a promotion measure under Council Regulation (EC) No 3/2008, it may not be a commercial trademark (for example, one used by a supermarket to sell its products) and has to represent one or more of the characteristics set out in Article 2(1)(a) with regard to the product in question (i.e. draw attention to the intrinsic features and advantages of Community products, notably the quality and safety of food, specific production methods, nutritional and health aspects, labelling, animal welfare and respect for the environment).

(position of the Agricultural Law Unit in its memo ref. 18805 of 30 July 2008 in reply to a question raised by the unit in charge of promotion)

20. Timeframes involved in intermediate payments and payment of balances

1.
In accordance with Article 18(1) of Commission Regulation (EC) No 501/2008, applications for intermediate payments have to be submitted by the proposing organisations to the Member State before the end of the calendar month following the month in which each period of three months expires.  In the event of no payment being made during a three-month period, it is possible that the information contained in the financial and operating reports will differ from each other.   

2.
In accordance with Article 19(1) of Commission Regulation (EC) No 501/2008, applications for payments of the balance have to be submitted by the proposing organisations to the Member State within four months of completion of the annual measures.  After this time, payments cannot be made and any which are fall within the scope of Article 9(1)(a) and (1)(b) of Commission Regulation (EC) No 883/2006.

(position of DG AGRI in its letter D/26170 of 29 October 2008 in reply to a question from the German authorities).

21. Maximum level of Community co-financing increased to 60% for certain measures

In accordance with Article 13(2) of Council Regulation (EC) No 3/2008, the Community’s contribution can be increased to 60% of the budget for information measures conducted in the Community on responsible patterns of consumption and the perils of dangerous consumption of alcohol.  A “mixed” campaign could be envisaged, in which case the contribution of the Community in the other measures would remain subject to a maximum of 50%.

(position of DG AGRI in its letter D/26170 of 29 October 2008 in reply to a question from the German authorities).

22. Use made of the material produced in the framework of promotion programmes

Authorisations for the use outside the promotion programmes of material produced in the framework of those programmes may be granted by Member State authorities in a decentralised manner in accordance with Article 23(2) of Commission Regulation (EC) No 501/2008.

When the authorisations granted concern the use of the logos and slogans of the proposing organisations, it must be verified that the intended usage is compatible with the objectives of the promotion programme defined in Article 1(2) of Regulation (EC) No 3/2008, namely a generic promotion that does not encourage the consumption of a specific product on the basis of its make or its origin. 

(position of the Agricultural Law Unit expressed in its memo ref. 30581 of 18 December 2008 in reply to a question raised by the German authorities)

23. Application of the exemption from the provisions of the Treaty on state aid for national contributions to promotion programmes

In accordance with Article 13(6) of Council Regulation (EC) No 3/2008, Articles 87, 88 and 89 of the Treaty do not apply to financial contributions made by Member States or from parafiscal revenue.

The non-application of Articles 87, 88 and 89 of the Treaty means that the Member States do not have to notify the measure in accordance with Article 88(3) of the Treaty.

(position of the Agricultural Law Unit on competition expressed in its memo No 31193 of 23 December 2008 following a question raised by the unit in charge of promotion and passed on to the Belgian authorities (Flemish) who had asked the question by e-mail on 8 January 2009) [sic]

24. Release of the performance guarantee when the last payment has been made, with accounting documents kept by the paying agencies

1.
The promotion of agricultural products by Regulations (EC) Nos 3/2008 and 501/2008 constitutes a common agricultural policy measure financed in the framework of the European Agricultural Guarantee Fund (EAGF), which is financed by Regulations (EC) Nos 1290/2005 and 885/2006.

The provisions of these regulations apply across the board to all market measures and so, in particular, to promotion programmes part-financed by the European Union in application of Regulations (EC) Nos 3/2008 and 501/2008, as recalled in the first two paragraphs of the 'guidelines to be considered when assessing and managing part-financing programmes for promoting Community agricultural products'
.

2.
The question as to whether supporting documents are returned by paying agencies to professional organisations that submit them or whether they are instead kept by the paying agencies is governed by Article 9 of Regulation (EC) No 885/2006 on the conservation of accounting information.

The performance guarantee referred to in Article 21 of Regulation (EC) No 501/2008 is a supporting document and professional organisations cannot therefore insist on its being returned by the paying agencies once the last payment has been made.

(position of the Agricultural Law Unit in an e-mail of 21 April 2009 in reply to a question raised by the unit in charge of promotion)

25. Tendering procedures for agencies responsible for implementing parts of promotion programmes

It is not contrary to Article 8(3) of Regulation (EC) No 501/2008 to choose the agency responsible for part of the implementation of a programme, in this case the renting of advertising spaces, through an invitation to tender covering all promotion programmes implemented over a given period, rather than making a choice on an individual basis for the promotion programme in question.

(position of the Agricultural Law Unit expressed in its memo ref. Ares-166166 of 10 July 2009 in reply to a question raised by the Belgian (Flemish) authorities)

26. Printing of the European Union logo on material produced in the framework of promotion programmes part-financed by the EU

The printing process, referred to in Annex IV of the model contract, must fulfil the following conditions:

a)
Monochrome printing in a colour other than black on a coloured background is authorised.  The same principles apply as for reproduction on a white background.  The emblem and message must always be clearly legible.

b)
Material submitted without an emblem or a message is not eligible.  Implementing agencies must therefore choose only material compatible with the obligation to include a legible emblem and message.  This excludes, in particular, objects that are too small. 

(position of the Promotion of Agricultural Products Unit communicated to the French authorities by e-mail on 13 July 2009 in reply to a question that they had submitted) 

27. Calculating the interest rate

Article 26 of Regulation (EC) No 501/2008, which refers to Article 86 of Regulation (EC) No 2342/2002, stipulates that interest be paid on amounts recovered by national authorities from the agencies that implement the programmes.

The rules for repayment are as follows:

a)
The practice of the Commission is to calculate interest on the sum initially owed, without capitalisation of interest.

b)
The recovery of interest linked to amounts unduly paid under Community law must, in the absence of Community provisions, be carried out in accordance with national law, subject to the limits imposed by Community law.

(position of the Agricultural Law Unit in reply to a query sent by e-mail from the Promotion of Agricultural Products Unit on 13 July 2009, following a question put by the French authorities in a bilateral meeting with the Commission) 

28. Charging travel and subsistence expenses

When applying Annex III of the model contract and particularly point B, section 2 on "travel and subsistence costs", it is useful to distinguish between the following cases:

  -
travel and subsistence expenses borne by speakers or journalists who visit or participate in one of the programme's activities, such as a seminar: these expenses are part of the cost of the activity;

  -
travel and subsistence costs of the implementing agency: the provisions of the contract signed between the proposing agency and this agency apply;

  -
travel and subsistence costs of the proposing agency: these costs are part of the general costs of the organisation and are therefore eligible for the percentages mentioned in point A.2 of Annex III of the model contract.

(reply given by the Commission to a question raised by the Greek delegation at the meeting of the management committee of 11 November 2009) 

29. Payment of administrative costs on a flat-rate basis

In accordance with point A.2 of Annex III to the model contract at the disposal of the Member States, the overheads of the organisation that proposed the programme, including in particular the costs of administration, are eligible for reimbursement by the Commission for a maximum of 3% of the actual costs of carrying out the measures in the case of programmes aimed at the internal market (5% in the case of multi-country programmes – 4% and 6%, respectively, for programmes carried out in third countries). The reimbursements cover actual expenditure and the relevant supporting documents must be in the contractor's possession.

These overheads are eligible for reimbursement in so far as they meet the conditions presented in point A.4 of the Annex, i.e.

- they can be verified;

- they include no cost already charged to another expenditure category under this contract;

- they are not funded from another project.

Documentary evidence of the expenditure must be available as proof of compliance with these conditions.

(position of the Agricultural Law Unit in its memo ref. 008 315 of 27 March 2007 in reply to a question put by a delegation at a meeting of the management committee and transmitted by the Promotion of Agricultural Products Unit.

30. Right to use the results of the measures covered by Regulation 501/2008

It should be determined whether the right to use the results of the measures as referred to in Article 8(2) of the model contract also covers separately each of the elements (such as texts, images, photos, etc.) used to create the promotional material (for example brochures or posters), keeping in mind that these elements existed already and have been used by the contractor or the implementing organisation in other contexts.

I would like to state the following in reply to your memo:

1. Under Article 23(2) of Regulation (EC) No 501/2008, the material produced and financed under a programme referred to in paragraph 1, including graphic, visual and audiovisual works and websites, may be used subsequently provided that prior written authorisation is obtained from the Commission, the proposing organisations and, in cases where one or more Member State(s) contribute(s) financially to the programme, by the Member State(s) concerned, account being taken of the contractors' rights under the national law governing the contract. Pursuant to Article 8(1) of the model contract, the contractor undertakes to protect, or arrange for protection for, all results obtained while performing this contract that may qualify for intellectual property rights. According to paragraph 2, the contractor also undertakes, on behalf of the contractor itself, the implementing bodies and any subcontractors, to allow the Commission and, where applicable, the Member State(s) all rights to use the results of the measures covered by this contract.

2. The above-mentioned provisions of Regulation (EC) No 501/2008 and of the model contract only concern the final promotional material produced under the promotion programme. Article 23(2) of Regulation (EC) No 501/2008 refers to the material produced and financed under the programme, while Article 8 refers to the results of the measures that are the object of this contract, i.e. the programme.

3. Article 8(2) of the model contract thus refers to the final material which has an added value and has been produced under the promotion programme. The different elements specified in the final material that already existed and were used prior to the programme and the production of the promotional material cannot be covered each separately by the provisions of Article 8(2) of the model contract.

It is further recalled in this connection that all material produced and financed under a promotion programme and covered by Article 8(2) of the model contract may be used subsequently, provided that prior written authorisation is obtained from the Commission, the proposing organisations concerned and the Member States that contribute financially to the programme, account being taken of the contractors' rights under the national law governing the contract.

(position of the Agricultural Law Unit in an e-mail (ref. Ares(2011)100886) in reply to a question raised by the unit in charge of promotion (ref. Ares(2010)21251)).

31. Additional actions financed by contract beneficiary and Member State funds

The applicable provisions for State aids in the context of promotion measures in third

countries are point 159 of the Community Guidelines for State aid in the agriculture and

forestry sector 2007 to 20131 ("the Guidelines") and Council Regulation (EC) 3/2008.

Generally, promotion measures in third countries constitute State aid under Article

107(1) TFEU which can be found compatible by the Commission if the conditions of

point 159 of the Guidelines are fulfilled. However, regarding co-financed promotion

programs falling in the scope of Regulation 3/2008, Article 13(6) of Regulation (EC)

3/2008 provides derogation from the State aid rales, by declaring that Articles 107-109

TFEU do not apply to the Member States financial contributions for those programmes.

Consequently, it has to be distinguished between Member States financial contributions

as part of promotion programmes under Regulation (EC) 3/2008 which do not constitute

State aids and additional Member States funding to which the State aid rules fully apply.

In the case at stake, according to your note Germany grants additional national funds on

top of the co-financed promotion programmes under Regulation (EC) 3/2008. This

additional funding thus is not covered by Article 13(6) of the above regulation and

therefore it would constitute a State aid according to Article 107(1) TFEU which is to be

notified to the Commission and evaluated pursuant to point 159 of the Guidelines.

Further, since the measure in question has already been put into effect, it is to be pointed

out that should the Germany authorities have not notified it to the Commission, it would

constitute unlawful aid which would be also incompatible as the incentive effect

requirement stipulated in point 16 of the Guidelines is not fulfilled.

(position de l'unité de législation agricole exprimée dans un courriel (ref. Ares(2010)880169) à la suite d'une question soulevée par l'unité en charge de la promotion (ref. Ares(2010)854740))

32. Verification of invoices by subcontractors

In the question “shall the Competent National Authority require from the proposing organisation to present invoices paid by the subcontractors or it is enough for it to receive and verify the invoice from the first subcontractor?” the following are applying:

According to Articles 18 and 19 of Regulation (EC) No 501/2008, applications for payments shall be accompanied, among others, by copies of the relevant invoices and supporting documents. Intermediate payments and the balance shall be paid only on condition that the Member State has checked those documents.

Although the implementing body may subcontract the implementation of part of the programme, the provisions in the standard contract regarding eligible expenditure, supporting documents thereof and the rights and guarantees enjoyed by the competent national authority and the Commission apply mutatis mutandis to any subcontracting party.

Therefore, in a situation where the implementing body has entrusted by contract a subcontractor to implement parts of the programme, the provisions in the model contract apply equally to the sub-contractor.

It results from the above that:

- accommodation costs incurred in implementing measures under the contract are eligible on presentation of supporting documents (see Section B.2.1 of Annex III to the model contract);

(position de l'unité de promotion des produits agricoles communiquée aux autorités LT par courriel (Ref. Ares(2011)63173 - 20/01/2011)) 

33. Financing of  Exchange rate losses by the implementing body.

In the question “should expenses be compensated as originally incurred or could currency exchange losses allegedly made by a subcontractor be included in the invoice to the implementing body and consequently be compensated by the EU?" The following are applying:

Losses on exchange of currencies are ineligible (see Section E of Annex III to the model

contract).

(position of the unit D4 promotion of agricultural products communicated to the Latviann authorities (Ref. Ares(2011)63173 - 20/01/2011)) 

34. Extension of the deadline for signing the contract in combination with a reduction of the approved budget

Acceptance of the extension of the deadline under the condition that the contract will be signed for the programme budget as approved by Commission Decision C (2011) 4611 in accordance with article 1 (2) of the standard contract concerning the possible contract amendments after signing of the contract

(position of the unit D4 promotion of agricultural products communicated BLE – Bundesanstalt für Landwirtschaft und Ernährung (ref. Ares(2011)1050102 - 04/10/2011 Request: Ref. Ares(2011)991002 19.09.2011)

35. Possibility to revert to a past competitive procedure for the selection of an implementing body for programme proposals to be submitted in the next round of programme submission.

The relevant rules regarding the selection of the implementing body (Article 11 (2) of Council Regulation (EC) 3/2008 and Article 8 (3) of Commission Regulation (EC) 501/2008) do not seem to prevent such possibility.

Thus, an implementing body selected beginning of 2011 for a programme in the same product sector can also be considered for the proposal to be submitted in the context of the special round for fresh fruit and vegetables. Please note that it is essentially the responsibility of the Member State concerned to validate the appropriateness of the competitive procedure that has been used for the selection of the implementing body.

(position of the unit D4 promotion of agricultural products communicated BLE – Bundesanstalt für Landwirtschaft und Ernährung (Ref. Ares(2011) 882157 - 16/08/2011, Request: Ares(2011)1066868).

36. Application of penalty for late submission of payment requests. How should the penalty be calculated?

A 3% penalty should be applied as from 1 full month of delay in the amount of 3% for each full month of delay. In our opinion, the penalty should not be applied if the delay is shorter than 1 month. We also consider that the calculation of a daily penalty is not in line with the provisions of Reg. 501/2008.

(position of the unit D4 promotion of agricultural products communicated to the Slovenian authorities (Ref. Ares(2010)299467 - 02/06/2010, Ares(2010)428543 - 14/07/2010).

37. use of other emblem at the same lebvel as the eu emblem

It is questioned whether the national emblem or other emblems can be placed next to the EU emblem. It is possible that these emblems can be placed next to the EU emblem with the condition that they have to be in line with the rules laid down by the annex IV of the model contract (visibility, size of the EU emblem in relation to the other emblems of the Members States and of the contractors). 

(position of the unit D4 promotion of agricultural products communicated to the French authorities (Ref. Ares(2011)1055317 - 05/10/2011).

38. Use of material after the programme's conclusion: request to keep using the website

Request for the Commission to authorise the use by the proposing organisation of the website produced in the framework of the programme after the programme's conclusion. Conditions subject to which the Commission's authorisation can be given:

- 
respect of the objectives set out by Article 1(2) of Regulation (EC) No 3/2008, that is the content of the website and of the material should be generic and not brand-oriented and should not encourage the consumption of any product on grounds of its specific origins; 

- 
the European emblem should be removed;

- 
the mention that the campaign has been financed with the aid from the European Union must be replaced with a simple indication that the material in question has been originally produced in the framework of a programme co-financed by the European Union.

(position of the unit D4 promotion of agricultural products communicated to the Italian authorities (Ref. Ares(2011)1055317 - 05/10/2011).

39. Extension of deadline fo intermediate payments and direct payment of subcontractors (to the implementing body) from the proposing organization.

The Commission services cannot derogate from the rules by granting additional time for intermediate payments. In the specific case, Article 18 of Regulation 501/2008 is applicable and if the late filing of the claim might be justified by national authorities as being due to a “force majeure”, the penalty of 3 % for each full month of delay is not applicable.
Concerning the direct payment of invoices due, by the implementing body to suppliers, by the proposing organization, the Commission services cannot give their agreement because these obligations are exclusively  of the implementing body. If the proposing organisation wants to pay the bills in question, it can do, but without co-financing of the Commission.
It is obvious that under these conditions for the proper execution of the program, another enforcement agency must be selected from candidates who participated in the initial procedure for selecting a new implementing agency.

(position of the unit D4 promotion of agricultural products communicated to the French authorities (Ref. Ares(2011)822949).

40.  use of graphics created under contract 

The Commission services have no objections if the following conditions are met.
 -Compliance with the objectives of Article 1 (2) of Regulation (EC) No 3 / 2008 'actions are not directed towards particular brand names and do not encourage the consumption of a product due to its specific origin "

-European logo must be removed.

-the word "campaign funded with support from the European community" must be removed or replaced with "the material in question was originally produced as part of a program funded by the European Union.

(position of the unit D4 promotion of agricultural products communicated to the French authorities (Ref. Ares(2011)              ).

41. request permission to change the logo for the action of 2 of a programme

It is permitted but the EU logo features prominently somewhere and that reference is made to the proposing organization.

(position of the unit D4 promotion of agricultural products communicated to the French authorities (Ref. Ares(2011)          ).

42. The proposing organisation wants to repeat the provision of teaching kits created as part of educational activities within an ended contract: 

The materials (educational kits) can be used up to the exhaustion of their stock. The EU logo should not be removed from the materials.


(position of the unit D4 promotion of agricultural products communicated to the French authorities (Ref. Ares(2011)).

43. Eligible products for co-financed promotion measures in third countries

Cooked production like sausage, ham, smoked sausage and other similar products) fall within the definition of food preparations based on fresh, chilled and frozen beef, veal and pigmeat. Therefore, they are eligible for promotion measures in third countries.

(position of the Director General DG AGRI  communicated to the Lithuanian authorities (Ref. Ares(2011)741773 - 7/07/2011)).

44. Representativeness of an organisation to submit a programme 

Which type of organisation would be eligible to prepare a programme for actions of information on responsible drinking patterns and harm linked to hazardous alcohol consumption? Could an association representing retail chains be considered as representative for this purpose?

As regards the eligibility of an organisation to submit promotion and information programmes, it belongs to the Member State to define which trade and/or inter-trade organisation(s) are representative of the sectors concerned and this for the themes and products listed in Section A of Annex I to Regulation (EC) No 501/2008 concerning the Internal Market.

As for the guidelines for wines set out in Section В of Annex I, they identify 2 types of goals and associated key messages for this eligible product: (i) To inform consumers about the variety, quality and production conditions of Community wines; (ii) to inform consumers about responsible drinking patterns and the risks of alcohol abuse.

In this context, it is conceivable that an organisation that groups wine retailers, and does not include wine producers or processors, could be deemed eligible to submit such information programmes.

However, such programme would have to be exclusively focused on the second range of the above stated objectives (that is, responsible drinking).

(position of Unit D.4 of DG AGRI communicated to the Lithuanian authorities (Ref. Ares(2011)290792 - 16/03/2011).

45. Accounting procedures (VAT) in multi country programmes on the internal market

Question/request :

The proposing organisation has its seat in Germany. The programme's implementing body, has its seat in Germany as well. The implementing body concludes contracts with the programme's partner organizations in the different target countries. The programme's target countries include Germany, Poland, France, The Netherlands and the United Kingdom.

The proposing organisation is asking for clarification as to whether invoices of the partner organizations in the target countries can be sent to the implementing body for verification/control and at the same time be issued in the name of the proposing organisation who would also pay the invoices. The proposing organisation argues that this approach allows meeting the requirements of the German VAT law while at the same time not putting at risk the liquidity of the proposing organisation.

Interpretation/position :

The Directorate-General for Agriculture and Rural Development cannot agree to the approach proposed by the proposing organisation. Proposing organisation and implementing body should be independent bodies, the latter being selected by the former through the means of an appropriate competitive procedure (article 8(3) of Commission Regulation (EC) No 501/2008). The approach proposed by the proposing organisation would weaken this separation. Moreover, the contracts with the partner organisations in the target countries were concluded between them and the implementing body. Thus, there is no contractual basis for payments from the proposing organisation to the partner organisations.

Related articles  (Reg. 501/2008  / Reg. 3/2008 ):

Article 8(3) of Commission Regulation (EC) No 501/2008

Source of the position :  Legal service- Unit D4

Signature Director-General, visa M.1 

To whom this position was provided:

German authorities, Bundesanstalt für Landwirtschaft und Ernährung (BLE)

No of ARES registration:  Ref. Ares(2011)1169032 - 03/11/2011

46. Short term changes to the provisional timetable

Question/request :

If the contractor communicates a change in the timetable less than 15 days before the implementation of the activity, is this activity still eligible for cofinancing?

Interpretation/position :

If the change in the timetable is communicated less than 15 days before the foreseen implementation of the activity, the activity cannot be considered eligible for EC cofinancing.

Related articles  (Reg. 501/2008  / Reg. 3/2008 ):

Standard contract Article 4 (6) 

Source of the position :  Legal service- Unit D4

D.4, informal consultation (e-mail) of M.1

To whom this position was provided:

German authorities, Bundesanstalt für Landwirtschaft und Ernährung (BLE)

No of ARES registration: Ref. Ares(2011)147832 - 10/02/2011

47. Use of slogan outside of programme (programme for PDOs/PGIs)

Question/request :

Can the associations of PDO/PGI products that form the programme use the slogan of the programme outside of the programme for their own company and brand marketing?

Interpretation/position :

To make sure that provisions of article 1 (2) of Regulation (EC) No 3/2008 (EG) are met, the slogan of the cofinanced programme may not be used in the context of company or brand marketing, even if outside the programme.

However, the PDO/PGI umbrella organisations themselves may use the slogan outside the programme under the condition that it will not be used in the context of company or brand marketing of their members.

Related articles  (Reg. 501/2008  / Reg. 3/2008 ):

Article 1 (2) of Council Regulation (EC) No 3/2008 

Source of the position :  Legal service- Unit D4

D.4, visa M.1

To whom this position was provided:

German authorities, Bundesanstalt für Landwirtschaft und Ernährung (BLE)

No of ARES registration: Ref. Ares(2011)160880 - 14/02/2011

48. Messages on the effects on health in programmes on the internal market

Question/request :

Question whether messages on the effects on health can be assessed exclusively on the basis of the Health Claims Regulation (EC) No 1924/2006 of the European Parliament and of the Council. This would mean that only messages that are part of the list of approved health claims of Regulation 1924/2006 would be considered eligible for use in promotion programmes on the internal market.

Interpretation/position :

The list containing the approved health claims of Regulation 1924/2006 can form a basis of the assessment insofar as health claims that are part of the list do not need additional approval by the national competent body. However, messages on effects on health not included in this list may also still be valid and such messages still need an approval of the national competent body according to article 4 (3) of Commission Regulation (EC) 501/2008.

Related articles  (Reg. 501/2008  / Reg. 3/2008 ):

Article 4 (3) of Commission Regulation (EC) No 501/2008

Health Claims Regulation (EC) No 1924/2006 of the European Parliament and of the Council

Source of the position :  Legal service- Unit D4

D.4

To whom this position was provided:

German authorities, Bundesanstalt für Landwirtschaft und Ernährung (BLE)

No of ARES registration: 

Ref. Ares(2011)1120058 - 20/10/2011
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